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RECENT CASES 519 

office. Hastings v. Brooklyn Life Insurance Co., 138 N. Y., 473 ; Williams 
v. Chester R. R. Co., 5 Eng. L. & Eq., 497. 

Corporations — Receivers — Grounds of Appointment — Misconduct 
of Corporate Officers — Adequacy of Other Remedy. — Smith v. Bir- 
mingham Disinfectant Co., 56 S. W., 721 (Ala.). — Held, misappropria- 
tion of corporate assets by the officers is not ground for the appointment 
of a receiver, if the officers are solvent. 

Receivers are appointed to protect and preserve the property under 
consideration. High on Receivers, Sec. 1, 3, 5, 6; Barker v. Admr. of 
Backen, 32 111., 79. Receivers are not appointed as a punishment for a 
past dereliction, but are appointed when present conditions and the pros- 
pect for the future are such as to warrant the taking of the property out 
of the hands of the owners. Klan v. Colt, I Hast. Let., 365 ; Beecher v. 
Bininger, I Blatchf., 170; Bank v. Gage, 79 111., 207. Courts proceed with 
extreme caution in appointing receivers to take property of a corporation 
out of the control of its officers, when there is any other remedy. Oackley 
v. Paterson, I Greens Ch., 173; Hyde Park Gas Co. v. Kerber, 5 Brad., 
132. Circumstances to justify such appointment must be extraordinary, 
and something more must be shown than past misconduct, or mere appre- 
hension. Waterbury v. M. U. Ex. Co., 50 Brad. (N. Y.), 157. In accord 
with the principal case, the courts hold that where none of the directors 
are shown to be insolvent there is no reason for thinking that the 
amount due the corporation will not be accounted for. Original Vienna 
Bakery, etc. v. Heissler, 50 111. App., 406. The proper remedy is either 
an action at law for damages, or a bill in equity for an accounting. Mobile, 
etc. Bank v. Collins, 7 Ala., 95 ; Citizens Loan Assoc, v. Lyon, 29 N. J. Eq., 
110. 

Criminal Law — Murder — Defense of Duress. — State v. Moretti, 
120 Pac, 102 (Wash.). — Held, that participation in a robbery by the 
accused under duress was not a defense in the prosecution for murder 
where the person robbed was killed by an associate of the accused. 

The law is settled that all co-participators are liable in a prosecution 
for murder where the deceased was killed during the commission of a 
felony. Simpson v. State, 59 Ala., 1. Duress threatening danger to prop- 
erty or slight personal injury is no defense to a crime. Clark's Criminal 
Law, p. 92. Compulsion threatening immediate danger of death or violent 
personal injury wil excuse minor crimes. Kenny, Out. of Crim. Law, 67. 
And some authorities hold that it is a defense to murder if the duress is of 
such an irresistible nature that immediate death is imminent. State v. 
Nargashian, 26 R. I., 299; United States v. Vigol, 2 U. S., (2 Dall), 340. 
But it is generally established that no duress excuses murder. Blackstone, 
4th Com., 30. However in a few jurisdictions it is intimated that duress 
may reduce the grade of a crime. Brewer v. State, 72 Ark., 145 ; Rizzolo 
v. Commonwealth, 126 Penn., 54. Coercion exercised by a husband does 
not excuse his wife from murder, Bibb v. Stadte, 94 Ala., 31, but under 
an Arkansas statute the contra has been held. Edwards v. State, 2? Ark., 
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459. However children under fourteen years of age may offer duress 
as a defense for heinous crimes. People v. Miller, 66 Cal., 468. 

Executors and Administrators — Legatees — Recovery of Forfeited 
Legacies. — Kelley v. Winslow, 131 N. Y. Supp., 65. — Held, that as money 
improperly paid by an executrix may be recovered back, the payment of 
a legacy bequeathed by plaintiff's testator to defendant upon condition that 
it should be forfeited if defendant in any way contested the will, did not 
defeat the condition, but after the breach by the defendant bringing action 
to have the will declared void, after receiving the legacy, the parties were 
in the same position they would have been had not the legacy been paid, 
and plaintiff might recover it. 

The delivery of possession by an executor or administrator closes the 
administration so far as he is concerned. Larue v. White & McKoin, 38 
Ky., 45; Barton v. Burbank, 114 La., 224; Palmer v. Whitney, 166 Mass., 
306. Therefore an executor may be held personally liable to a creditor. 
Beaird v. Wolf, 23 111. App., 486; James v. West, Adm'r., 67 Ohio St., 30; 
Gallego's Ex'ors v. Att. Gen., 3 Leigh (Va.), 450. Or to a legatee recov- 
ering on breach of condition. Ferguson v. Epes, 77 Va., 499. But an 
executor has been allowed recovery of overpayment to a creditor, when 
it afterward develops that the estate is insolvent. Alexander v. Fisher & 
Wife, 18 Ala., 374; Mansfield v. Lynch, 59 Conn., 320; Tarplee v. Capp, 
25 Ind. App., 56. And recovery has been alowed on overpayment in 
other circumstances, as honest mistakes in distribution. Culbreath v. Cul- 
breath, 7 Ga., 69; Lyle v. Siler, 103 N. C, 261. Hodges v. Waddington, 
2 Vent., 360, allowed recovery by the other legatees, but not by the execu- 
tor. However, some courts do not allow the executor to recover. Brook- 
ing v. Farmers' Bank, 83 Ky., 431; Hoffman v. Armstrong, 90 Md., 123; 
Johnson v. Weir, 70 N. Y. Supp., 1020; Findlay v. Trigg, 83 Va., 539. 
These decisions, except in the case of inequitable conduct on the part of 
the executor, seem to rest on the theory, criticized by textwriters, that a 
mistake of law is not ground for recovery. Woodward on Mistake of 
Law, 5 Columbia L. Rev., 366; Keener on Quasi-Contracts, 90-91. Money 
paid to the wrong person has been held irrecoverable as a mistake of law. 
Phillips v. McConica, 59 Ohio St., 1. But it would seem that the prin- 
cipal case is justified in allowing recovery on the ground that breach 
of a condition is not a mistake of law. Heard v. Drake, 4 Gray, 514; 
Hathaway v. County of Delaware, 185 N. Y., 368. 

Explosives — Injuries to Property from Blasting — Liability. — 
Adler v. Fox, 132 N. Y. Supp., 302. — Held, that where the plaintiff's water 
pipe was broken by the falling in of a large section of rock above it, due 
to defendant's blasting operations in a near-by trench, defendant was not 
liable in trespass, if the rock merely fell from concussion and not as a 
direct result of the blast, as by being hurled against the pipe. 

It may be said to be the rule that one who in blasting upon his prem- 
ises casts rocks or other debris upon the land of another is liable for such 
invasion, regardless of the degree of skill or care used in doing the work. 



